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INFORMATION 


FOR. 


e, , 
[To be reported by Lord Alemoor.] 


James Hunter tenant in Inchture, De- 


fender, 
a8. * 


AGAINST 
Charles Lord Kinnaird, Purſuer. 


IT is a fact well known in Perthſhire, that the defender was 
one of the firſt improvers of the Carſe of Gowrie, by 
draining, planting, incloſing, and other approved me- 

thods of agriculture. The eſtate belonging to the family of 
Kinnaird, had'been for a courſe,of years in very great diſorder, 
rticularly about 1730, and downwards, when the deceaſed 
Mr. George Kinnaird, father to the preſent Lord, was tackſ- 
man of the eſtate, under the late Charles Lord Kinnaird, 
who then ſtood burdened with a load of debts, which, not- 

withſtanding the entail, he was obliged to pay. Moreover, 
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improvement of land in 1 8 was, at that time, little 
known or attended to, and the Lands of this eſtate more . 
pecially were in a very bad condition, and ſet in a fort of 
mixt or run-rig way, to a parcel of poor tenants, who had 
no more in view than the earning a ſcanty ſubſiſtence from 
their poſſeſſions. 

When matters were ſo ſituated, the defender, whoſe skill 
and induſtry will not be diſputed, reſolved to engage, at the 
hazard of his ſtock, in the improving of parr of this eſtate, 
18th Nov. Accordingly, of this date, a tack was entered into between 
173% the ſaid Mr. George Kinnaird, with conſent of Charles then 
Lord Kinnaird, of the one part, and the defender of the o- 
ther, whereby the ſaid George Kinnaird ſet to the Defen- 
der, his heirs and aſſignies, two rooms of land in the baron 
of Inchture, formerly poſſeſſed by Francis Jackſon and An- 
drew Juſt, and that for the ſpace of nineteen years, commenc- 
ing at Michaelmaſs immediately preceeding, On the other 
hand, the defender became bound to pay a yearly rent, 
conſiſting of 32 bolls of wheat, 42 bolls bear, and 42 bolls 
meal, together with ſome kain fowls, Oc. being preciſely the 
ſame rent which the two preceeding tenants had paid. 


The defender immediately ſet about improving this farm 
at a conſiderable charge, and thereby gave great ſatisfaction | 
both to his maſter and the whole neighbourhood; but as the 
endurance of his leaſe was too ſhort for his reaping the juſt : 


profit of his labours, the ſaid Charles Lord Kinnaird, from a 

ſenſe thereof, voluntarily agreed to prorogate the fame for 

the ſpace of 7wenty five years after its original termination. 

9th oa. Accordingly, his Lordſhip, of this date, entered with the 
+738. defender into a new contract, whereby, after a recital of the 
former tack, and ſubſuming *© that the faid James Hunter 

has been at great expence, trouble, and labour in melior- 

«* ating the foreſaid lands; in conſideration thereof, and for 

%a further encouragement to him to go on in meliorating 

* the ſaid lands,” the faid Charles Lord Kinnaird prorogat- 
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ed to the defender, his heirs or aſſignies, the foreſaid rack of 

che ſaid lands, and alſo ſet the ſame of new, for the ſaid ſpace 

of twenty five years from and after theiſh thereof. His Lord- 

ſhip thereby likewiſe empowered the defender to plant trees, 

and cut down the ſame for his own uſes, G. The defender, on 

his part, became bound to pay the ſame rent during this new 

leaſe and prorogation, as was ſtipulated in the original rack. 
The defender ſtill found his poſſeſſion and improvements 

greatly incommoded by a room then poſſeſſed by Patrick Mit- 

chel. Mitchel's land was almoſt ſurrounded by the defender's, 

and they were likeways ſo interſected by each other on their 

marches, that the defender could not poſſibly get proper ditches 

made for draining his grounds, without an excambion of ſeveral 

parts of both farms. This Mitchel never would agree to, and 

his obſtinacy in other reſpects occaſioned frequent diſputes be- 

tween him and the defender, who, moreover, had little better to 

expect in ſuch a ſituation from any other country tenant, that 

might come there. It happened however, that Mitchel's tack 

expired in the 1754, and the tack of his poſſeſſion for the 

ſpace of thirty eight years after ſeperation of the crop from the 

ground in 1755, was expoſed to public roup. By the articles ait og. 

which are in proceſs, it was provided, that the rent ſhould be 754. 

the ſame, that Mitchel had paid, but that the perſon who ſhould 

offer the higheſt ſum by way of graſſum, ſhould be preferred to 

the leaſe. Several bidders appeared who ſubſcribed their offers, 

and raiſed the graſſum from 30 to one hundred guineas, which was 

offered by the defender, and he thereupon preferred to the tack 

as higheſt bidder. In purſuance of this roup, a tack of the th o@. 

fid poſſeſſion was entered into between the faidCharles LordKin-1154. 

naird and the defender, for the ſaid ſpace of thirty eight years, 

at the rent of 11 bolls wheat, 32 bolls barley, and 32 bolls oat 

meal, beſides ſome poultry, being the ſame Mitchel had paid. 

This tack was alſo granted to the defender, his heirs, or aſſig- 


nies, and contains the ſame powers as to planting trees, Cc. 
he 


7th Nov, 
1757. 


The defender's farm was | I 3 compleat and com. 
modious for incloſing and improving. But when he was about 
to execute the plans he had formed, whereby it was abſolutely 
neceſſary, that part of the lands in both his tacks ſhould be 
thrown together in the ſame fields or incloſures, and the drains 
or ditches, which formerly divided them in ſome parts be run 
ſtreight, an evident risk and inconveniency appeared from the expj. 
ry of the tack, or prorogation of his firlt leaſe and poſleſſion, 19 
years before the iſh of the other tack he had purchaſed at the 
roup. It was plain, that ſhould his right to the one poſſeſſion 


fall before the other, and occaſion a ſeparation, diſputes would 


ariſe reſpecting the antient marches of the two farms, and like- 
ways many of his belt fields would be thrown open and disfigured, 
He alſo found it neceſſary to have new barns and office-houſes 
built, anda new barn yard made, convenient for both poſſeſſions, 
which would be done at a great charge, and could not ſerve 
both farms when divided. For theſe ſolid reaſons, he applied 
to the late Lord Kinnaird, who, from a juſt ſenſe thereof, agre- 
ed upon payment of a graſſum of 50 guineas, to prorogate the 
tack of his firſt poſſeſſion to the ſame endurance with the tack 
of his other poſſeſſion purchaſed at the roup. 

Accordingly, of this date, Lord Kinnaird entered withthe de- 
fender into a prorogation, of the current tack of the defender's the 
firſt poſſeſſion, reciting the ſame and former tacks thereof, and allo 
tack of the other farm, and ſubſuming in theſe words, * And 
* ſeeing that the foreſaid lands poſſeſt by the foreſaid James 
Hunter, and thoſe now likeways poſſeſſd by him, and former- 
ly by the ſaid Patrick Mitchel, lay ſo interwoven with one a- 
* nother, that there was no laying out the moſt part of them in 
proper fields, or ditching, or draining the ſame, and thereby 
the improvement of the lands was impeded ; on which account 
it was that the ſaid James Hunter entered into the tack of the 
* ſaid lands poſſeſſed by the {aid Patrick Mitchel; therefore, 
and as an encouragement to the ſaid James Hunter to ditch 
* and drain the faid lands, and lay them out in proper fields, 
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and otherwiſe improve the ſame, and that he and his foreſaids, 
their poſſeſſion of the whole may be of <quil endurance, 
thereby to prevent diſputes that might ariſe at the ith of the 
« foreſaid tack, or prorogation, when the marches of the diffcrent 
poſſeſſions could not perhaps be well diſtinguiſhed; the ſaid 
Charles Lord Kinnaird hath, &c.“ For theſe cauſes, his 
Lordſhip thereby prorogated the aforeſaid rack of date the 9th of 
October 1738, for the ſpace of nineteen years, from and after 
the iſh of the ſame, in favours of the defender, his heirs or 
aſſignies ; and alſo of new, ſet the ſaid room, or farm, to the de- 
fender, or his foreſaids, for the ſaid ſpace, after the ſame period. 
On the other hand, the defendet thereby became bound to pay the 
ſame rent as formerly during the currency of the prorogation. 

The defender having obtained this laſt prorogation, did, on 
the faith thereof, as well as his other tacks, pull down the old 
barns and office-houſes, particularly thoſe on Mitchel's farm, 
which were good for nothing, and built on his own charges 
new barns, with lofts above them for holding the grain, and 
other office-houſes and barn-yard, ſuitable to his whole pol- 
ſeſſion. He alſo made proper drains and incloſures, planted 
trees, and otherways greatly improved both his farms w! ich 
being now thrown together, and having only one ſet of barns 
and offices, cannot be ſeparated without manifeſt difficulty, and 
prejudice to the poſſeſſions and improvements made upon them, 
and to the infinite loſs of the defender, who has laid out above 
900 /, Sterling upon them. 

Your Lordſhips will obſerve, that the original tack, which the 
defender obtained in the 1730, of his firſt poſſeſſion, for 19 
years, expired at Michaelmaſs 1749. The prorogation of that 
tack, obtained in the 1738, for twenty five years, commenced 
in the 1749, and will run out in the 1774, and the laſt proro- 
gation, of the tack of that poſſeſſion, for nineteen years, to com- 
mence in the faid year 1774, will expire in the 1793- This 
exactly correſponds with the defender's tack of the other _ 
B or 
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for 38 years from the 1755, which runs out in the ſame year 
1793. 53 | 

The late Charles Lord Kinnaird, granter of the faid tacks, 
died in July 1758, when, your Lordſhips the ſee defender was 
in poſſeſſion of his firſt farm, on the firſt prorogation, or ſecond 


tack thereof, which commenced in the 1749, and of his other 


farm upon the only tack he ever had of it, which commenced 
in 1755, ſo that there were then thirty five years to run of 
this laſt mentioned tack, and ſixteen of the current tack 
of the firſt farm, beſides the 19 years of the prorogation of it. 

The faid Charles Lord Kinnaird was ſucceeded in his titles 
and eſtate by his couſin Charles, now Lord Kinnaird the pur- 
ſuer, who, while in the ſtate of expectancy, received many favours 


from the defender, and ſeemed ſo ſenſible of them as to give 


him no room to expeſt any treatment unfavourable from him. 
However, the improvements the defender had made on his 


ſſeſſion, which indeed attracted the obſervation of the 


neighbourhood, have alſo had the unhappy effect of making 
his Lordſhip defirous to reap the profits of them. Hence, im- 
mediately on his ſucceſſion, he raiſed a proceſs of reduction 
of the foreſaid tacks on theſe grounds; 190, That the 
* ſame were granted by the late Lord, a weak and facile man, 
© contrary to the prohibitions in the tailzie of the eſtate of 


_ © Kinnaird, in virtue whereof, the ſaid late Lord had right 


to the eſtate, and by which the heirs of tailzie are prohi- 
bited from doing any deed whatever, by which the eſtate 
may be affected. And, 2do, That the ſame are granted for 
a much longer term of endurance, than an heir of tailzie 
can lawfully grant, as otherwiſe, ſuch an heir in poſſeſſion 
might make the ſucceſſion to a ſucceding heir of ſmall conſi- 
deration ; and particularly, as to the tack (or prorogation) 
obtainedin 1757, a ſhort time before the granter's death, no 
poſſeſſion having been had thereon, but the commencement 
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thereof being after the granter's death, the ſame cannot 
« prejudge the purſuer,” 

Theſe reaſons of reduction came to be diſeuſſed before the 
Lord Bankton Ordinary, who took the debate to report; and 
now, upon a remit, the cauſe is to be reported by Lord Ale- 
moor; in order thereto, this information is humbly offered 
on the part of the defender. ö | 

In the entry, the defender holds it as admitted by the pur- 
ſuer, that independent of the entail, the whole tacks in queſ- 
tion are unchallengeable. They are fair and lawful contracts, 
whereof the proviſions were purchaſed by the defender, for 
an adequate onerous cauſe and ſtipulation. Any unjuſt reflec- 
tions On the capacity of the late Lord, might well have been 
ſpared, not only in reſpect, that by his Lordſhip's adminiſtrati- 
on in paying off a vaſt load of debt, this purſuer now ſucceeds 
him in a noble fortune, but as the late Lord's tranſactions with 


the defenders, will, it is hoped, appear to your Lordſhips moſt 


rational and juſt. The ſole ground of exception, therefore, 
is the entail of the eſtate, which can at no rate afford a fa- 
vourable plea to the purſuer. 

Tacks ſet at an adequate rent, more eſpecially when cloath- 
ed with poſſeſſion, have all the force that any debts or con. 
tractions whatever can have. They are moreover real rights, 
and as ſuch, by expreſs ſtatute, made good even againſt ſingu- 
Jar ſucceſſors. Hence it falls firſt to be enquired, Whether 
this entail is ſuch, as renders the eſtate unaffectable by the 
debts, or onerous deeds of the heir in poſſeſſion? 24ly, Whe- 
ther, ſuppoſing it ſufficient againſt common creditors, if yet 
it can be ground for reducing the tacks in queſtion? 


At to the firſt point, it appears, that in the 1678, Sir George 840 * 
Kinnaird executed a bond of tailzie, and procuratory of reſigna- 1678. ' 


tion of the whole eſtate of Kinnaird, in favours of himſelf in 
liferent, and Sir Patrick Kinnaird, his eldeſt ſon, aud the other 
heirs of entail therein mentioned. This entail never was re- 


corded, but upon the procuratory of reſignation, a charter un- 
; f der 


_ 45 
der the great ſeal was expede by the ſaid Sir George Kinnaird, 


rſt aug, the tailzier, in the 1679. This charter recites the bond of tail- 
1 


79. 


zie, which the defender had never acceſs to ſee ; but he hay 
procured a copy of the charter. The only title produced by 
the purſuer, is his ſpecial retour as heir of tailzie to the late 
Charles Lord Kinnaird, and his ſeaſine thereon, containing the 
limitations of the original entail. 

This charter 1679 was regiſtred in the regiſter of tailzies, in 
the 1694; and, inter alia, it contains the following limitati- 
on: That it ſhall not be law ful to the heirs ſucceeding by vir- 
tue thereof, to innovate or infringe the foreſaid tailzie, nor to 
« ſell, alienate, diſpone, or dilapidate the foreſaid lands and e- 
* ſtate, or any part or portion thereof, nor to contract debts, 
or ſums of money thereupon, nor to do any other deed by 
which the foreſaid lands or eſtate, or any part thereof, may 
in any manner happen to be appriſed, adjudged or evicted by 
others, in prejudice and defraud of the ſubſequent heirs male 
and tailzie foreſaid.* Which haill debts and deeds are there- 
by declared void, and the right of the contraveener irritated ; 
but there is no mention whatever made of tacks in this charter 
or entail. _ | £5 | 

Your Lordſhips will here obſerve, that both the original 
tailzie and charter, were of date prior to the act 1685; from 
whence it will perhaps be ſaid by the purſuer, that the ſame 
are good againſt , creditors, without regiſtration ; and further, 
that the tailzie was at any rate compleated by the regiſtration of 
the charter in the 1694. | 
The defender, however, does hnmbly apprehend, that the 
circumſtance of the entail's being prior to the act 1685, cannot 
ſupport it againſt creditors, if not regiſtred in terms of that act, 
altho' the limitations of it ſtand inſerted in the ſeveral ſubſe- 
quent retours and inveſtitures. The intention of that act 
was not only to give full force to ſuch entails, the validity 
of which had been formerly doubtful, but alſo to give pro- 
per opportunity to creditors, and all others contracting, a 

ce 
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ſee the tenor of ſuch entails, 3 the preciſe limitations un- 
der which the eſtates were held. To anſwer this laſt ſaluta- 
ry purpoſe, it is abſolutely requiſite that tailzies, of whatever 
date, ſhould appear in this particular regiſter, where the 
lieges may have acceſs to inſpect them, without canvaſſing 
Jong progreſſes, or ſearching after charters and infeftments, 
The defender, however, will not trouble your Lordſhips 
with enlarging on this point, as he looks upon it to be fixt 
and determined, both by the judgment of the Houle of Peers, 
1730, in the caſe of Borthwick of Crookſtoun, and moſt 
ſolemnly by your Lordſhips deciſion, in the very recent caſe 
of the eſtate of Rothes, now affirmed in the laſt reſort. 
Again, with reſpect to the recording the charter 1679, 
in the regiſter of tailzies, it appears to the defender to be al. 
together erroneous and inſufficient. The act 1685 declares, 
That ſuch tailzies only ſhall be allowed, in which the fore- 
* ſaid irritant and reſolutiye clauſes are inſert in the procu- 
* ratories of reſignation, charters, precepts, and inſtruments 


of ſeaſine, and the original tailzie once produced before the 


Lords of ſeſſion judicially, who are hereby ordained to in- 
* terpoſe their authority thereto; and that a record be made 
in a particular regiſter-book, to be kept for that effect, 
* wherein ſhall be recorded the names of the maker of the 
* tailzie, and of the heirs of tailzie, and the general deſignation 
of the lordſhip and baronies, and the proviſions and condi- 
tions contained in the tailzie, with the forefaid irritant 


and reſolutive clauſes ſubjoined thereto, to remain in the 


« regiſter, ad perpetuam rei memoriam. Here it is exprelly 
enacted, that the original tailzie ſhall be judicially produced 
and authoriſed by your Lordſhips, which was not done in 
this caſe. How the charter came to be regiſtred, the de- 
fender cannot account, but to him it appears equally inſigni- 
ficant, as if the ſeaſin upon it had been fo regiſtred. The 
act indeed does not ſay, that a full copy of the tailzie ſhall 
be inſerted in the regiſter, tho? it is believed ſuch has been 
the practice; but the ſtatute is expreſs, that nothing elſe 2 
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the original deed of entail ſhall be! judicially produced, and 
authoriſed or allowed previous to ſuch regiſtration: And in. 
deed, charters, as well as ſeaſines, being but the aſſertion of 
third parties, that ſuch original deeds did exiſt, cannot rea- 
ſonably be ſuſtained as ſufficient to ſupply the non- production 
of them ; nor is it at all probable, that a party would get 
the original entail allowed, and then regiſter the charter pro- 
ceeding upon it, there being no evidence therefore, that this 6 
riginal tailzie ever was produced and allowed in terms of the 
act, it cannot, it is apprehended, have the benefit of the ſtatute. 
-- Tailzies being juſtly unfavourable in law, the ſmalleſt de- 
viation from the forms requiſite to make them effectual is al- 


| lowed to ſet them aſide in queſtions with creditors: It ap- 


pears that thoſe very defects under which this tailzie labours 
were thought by the lawyers and friends of the family of Kin- 
naird ſufficient to void it, In the 1725, the queſtion was 
brought to a hearing in this court, between the late Charles 
Lord Kinnaird (the granter of the tacks) and the creditors 
of his predeceſſors. Minutes of, debate were made up, but 
the decifion prevented, by Lord Kinnaird's yielding the point 
ro the creditors, and ſetting apart a large portion of the e- 
ſtate for their payment, out of which they were according- 
ly, in a courſe of years, all paid off. | FE 
The defender, from the premiſes, concludes, that this en- 
tail is not effectual againſt the lawful onerous creditors of the 
heir in poſſeſſion ; and if he is right in this point, there ſeems 
ro be an end of the preſent queſtion, as by the tacks chal- 
lenged, purchaſed for onerous and adequate conſiderations, 
he ſtands at leaſt on an equal footing with any of the late 
Lord's creditors. + | 1 1 | | 8 
But, in the ſecond place, ſuppoſing this entail to be in eve- 
ry reſpect legally compleated, agreeable to the act 1685, yet 
the defender does humbly maintain, that it is not ſufficient 
to reduce his tacks. 3 £9 | | 
It is now a well eſtabliſhed rule, already hinted at, that 
entails being an irrational and unpolit ;cal reſtraint upon pro- 
3 perty, 


granting them, their tenor, and the manner in which they 


11 


perty, are in every caſe to receive the ſtricteſt interpretation, 


ſo as not to be extended by implication, or ſupported beyond 
their plain and poſitive tenor. Hence, a tailzie prohibiting 
the heirs to alter the ſucceſſion, without mentioning the 
contracting of debts, will not ſave the eſtate from ſuch 
debts; or a tailzie prohibiting the contraction of debt, with- 
out mention of ſelling, will not debar the right of an oner- 
ous purchaſer. In this tailzie indeed, both ſales, alienations 
and contractions, are prohibited under the uſual irritancies, 
but ftill no limitations whatever are laid on the heirs, as to 
the granting tacks or leaſes. Nor can this omiſſion be rea- 
ſonably ſupplied, were extenſion by implication allowed, be- 
cauſe it is well known to your Lordſhips, that ſpecial proviſi- 
ons in tailzies have been uſual, reſtraining the heirs to grant 
leaſes beyond a definite ſpace of time, or under the former 
rent. The omiſſion of ſuch limitation here cannot therefore 
be imputed to overſight, but muſt be conſidered as expreſſive 


of the tailzier's will, that the heirs ſhould be left at liberty 


to grant tacks for ſuch length of time, and at ſuch rent as 
they ſhould think proper. . | 

An heir of tailzie in poſſeſſion, tho' in ſome ſenſe held to 
be only what the Engliſh call a tenant in tail, yet is with us 
conſidered as a proprietor of the eſtate, where his hands are 
not tied up, and as ſuch may do every reaſonable act of pro- 
perty that any other proprietor can do. The ſetting of tacks 


for a reaſonable rent and endurance, is certainly one of thoſe 


acts moſt eſſential to the exerciſe of property; it is conducive 
to the police of the country, and to the particular improve- 
ment of the tailzied eſtate. The ſucceding heirs, therefore, 
can never pretend, that they are hurt by ſuch tacks, as it 


would have been reaſonable for their predeceſſors to have gi- 
ven, had he poſſeſſed an unentailed eſtate. 


To apply theſe obſervations to the tacks under challenge, 
your Lordſhips have already heard the reſpect ive cauſes of 
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12 
were obtained; two of Ah . current, and cloatheg 
with poſſeſſion in the lifetime of the granter; and the third 
is a prorogation of a leaſe not yet expired. | 

As to the firſt two, it is believed the purſuer has no hopes 
of prevailing, in ſetting them aſide: One of them, vour 
Lordſhips ſee, was originally granted only for twwenty-frvg 
years, whereof no more were to run at the death of the 
granter than ſixteen ; and therefore the defender would be a. 
ſhamed” ro trouble your Lordſhips with further argument 
in its ſupport. The other was originally granted for thirty 
eight years, but there were only thirty-five to run at the late 
Lord's death in the 1758. The defender cannot imagine 
your Lordſhips will conſider this endurance as unreaſonable, 
or beyond what an heir of entail, not expreſly prohibited, 
might rationally and legally grant. Your Lordſhips too will 
conſider, that both theſe tacks were ſet at the ſame rent the 
former poſſeſſors gave; that the defender had been at great 
charge in improvements; that thereby two incommodious 
poſſeſſions were thrown together for the better proſecuting 
thoſe improvements, that any riſe in their value has been pro- 
duced by the defender's own induſtry and expence ; and that 
he purchaſed the longeſt tack, by being the higheſt bidder at a 
public roup. It will not be denied, that long tacks are the 
readieſt means to promote the improvement of any eſtate, as 
no man will beſtow his pains and labour, without ſecurity, that 
he or his heirs ſhall reap the fruits of it. Hence your Lord- 
ſhips have ſuſtained tacks for many hundred years againſt the 
heirs of the granter, and for much more 'than twice nineteen 
years, even againſt onerous purchaſers. ; | 

It has been in ſome caſes objected to long tacks, that they 
are ſubverſive of the feudal law, and dangerous to purchaſers, 
as amounting to a perpetuity, and not appearing upon record: 
No ſuch thing, however, can be here pretended ; the life of 
man is preſumed to be one hundred years, and nothing within 


that ſpace can poſſibly be called a perpetuity, much leſs can 
Tp thirty 
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thirty-ezght, years a term which even the preſent tackſman 
may poſſibly ſee expire. At any rate, no heir of entail, 
whoſe tailzic mentions nothing of tacks, can be in a better ſitn- 
ation than a ſingular ſucceſſor, or purchaſer of the lands would 
be. Suppoſing then the late Lord had fold the eſtate to 
the purſuer, and that the purſuer was ignorant of theſe tacks: 
at the time of the ſale, yet it could not bear a diſpute, that e- 
ven the longeſt of the tacks being made real by poſſeſſion before 
ſuch ſale, would have been good and efſectual againſt him. 
The defender, therefore, cannot entertain the ſmalleſt doubt of 
your Lordſhips ſuſtaining both theſe tacks as juſt, onerous, 
and rational contracts, and alſo as compleat and effectual real 
rights. | | 
Again, with reſpect to the prorogation, granted by the 
late Lord Kinnaird, in the 1757, whereby he prorogated 
the current tack of the defender's firſt poſſeſſion for ninetcen 
years, ſo as to make the iſh of it the ſame with that of his 
tack of the other poſſeſſion, there can be no doubt, that if 
the defender's exceptions above (tated, to the validity of the en- 
tail, are good, this prorogation muſt be effectual againſt the 
purſuer, as the heir of the granter. | 
But further, ſuppoſing the entail compleat and effectual, fo 
far as the prohibitions of it extend, yet, in the defender's ap- 
rchenſion, it does not give the purſuer any ſufficient ground to 
challenge this prorogation. The eltate is not thereby affected 
in prejudice and defraud of the purſuer, ſeeing no deed can be 
conſidered, as having that effect, unleſs it is either expreſly pro- 
hibited as ſuch, or is in itſelf inconſiſtent with rational admini— 
ſtration. That this deed is not expreſly prohibited, muſt be 
admitted, and that it was highly reaſonable and juſt for the late 
Lord to grant it, your Lordſhips fee, from the account already 
given of it, the ſubſtance whereot is expreſſed in the dee] itſelf, 
The apparent advantage ariſing to the proprietor, by uniting the 
defender's two poſſeſſions, the great expence the defender had 
alrcady laid out in improving them, as thrown together, the en- 
| couragement 
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couragement requiſite for future improvements, and the evident 
diſadvantage to the defender, and even to the eſtate, ſhould they 
be again disjoined at an early period, made it equitable and pro- 
per in every ſenſe, for Lord Kinnaird io prorogate the one tack 
to the length of the other. Add to this, that the defender 
did, in the 1757, pay a graſſum of 30 guineas for this proro- 
gation, to commence in the 1774, which is near equal to too 
gutaeas, paid at that commencement, and that on the faith 
thereof, he has built one entire ſet of new offices for the whole 
farm, at his own charge, and laid out other expences upon it, 
amounting to many hundred pounds Sterling. All theſe conſi- 
derations make this prorogation highly onerous, as well as rea- 
ſonable; and altho' the rent has continued the ſame, yet the 
purſuer has thereby no cauſe of complaint, ſeeing any increaſe 
of the valus ſince the defender's entry, has been entirely produ- 
ced by his own induſtry, and will be far from repaying him 
his charges, ſhould he be deprived of the benefit of this proro- 

ation. | | 

l Holding then this deed as a reaſonable and onerous act of 
adminiſtration, the defender ſubmits it to your Lordſhips in 
point of law, whither the purſuer, as ſerved heir to the granter, 
is not thereby bound. It is true, he is ſerved heir of tailzie, 
which if good, will protect him againſt deeds and contracti- 
ons of his predeceſſor, inconſiſtent with the expreſs limitations 
thereof; but ill, in ſo far as his predeceſſors acts and deeds were 
not prohibited, and at theſame timeare in themſelves rational and 
juſt, he falls co be conſidered as repreſenting his predeceſſor, 
and bound like other heirs to ſupport thoſe deeds. 

The purſuer lays his chief objection to the prorogation on 
this circumſtance, that the commencement of it not being come 
at the granter's death, the ſame falls to be corifidered as a mere 
perſonal obligation, and ſo not good againſt the purſuer, who 
is not liable for his predeceſſor's perſonal contractions. 

In anſwer to this objection, the defender repeats what he 
has argued above, reſpeRing the validity of the entail, it's not 
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prohibiting ſuch deeds, and the rationality and oneroſity of the 
one in queſtion. Your Lordſhips will likewiſe be pleaſed to 
conſider, that the late Lord might have taken up the defender's 
current tack, and granted a new one for the remaining yeais of 
it, and the years of this prorogation ; ſuch new tack would 
have been compleated by poſſeſſion, and been effectual for the 
reaſons already given in ſupport of the other tack. Now, 
if the late Lord might have given one entire new tack for 


the years intended, it is ſubmitted, if his ſucceſſor is not bar- 


red from objecting to the execution of his intention, in the 
way followed of a prorogation. | 

Again, the defender does humbly contend, that the proro- 
gation of a current tack is not to be conſidered as a new diſ- 
tinct tack, but as truly a part of the tack prorogated, andthar 
therefore poſſeſſion is from its date to be underſtood as held on 
both jointly. This is ſupported by the very tenor of the proro- 
gation which here bears expreſs reference to the current tack, 
aud prorogates the endurance of it for the term therein men- 
tioned. It is therefore in the ſtricteſt ſenſe a part of the 
current tack, and was clearly underſtood to be ſuch by the 
parties at the time, otherwiſe the current tack would have 
been diſeharged, and a new one granted for the whole time, 
Whatever then might be the caſe of a quite new rack, bear- 
ing its commencement at the iſh of the current one, but not 
referring to it, ſuch cannot be deciſive of the preſent queſtion, 
which relates to the validity of one and the fame tack, conſiſt- 
ing of two parts. The defender ſees no reaſon why a tack may 
not be executed by different deeds or writs, or why a ſubſe- 
quent deed between the ſame parties may not be executed for 
explaining, adding to, or amending the former, ſo as to make 
alrogether one entire contract; nor is it any objection to this, 
that purchaſers may be endangered by a latent deed, for the 
current tack, or firſt part, is no more on record, or by law re- 


quired to be ſo, than the prorogation, and a purchaſer or an 
| heir 
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heir may call on the tenants for production of the one as 
well as of the other. | 

The defender therefore does humbly maintain, thar the 
prorogation as well as the tack prorogated, was compleated 
and rendered real by poſſeſſion in the life-time of the gran- 
ter, that thereby the ſame would have been good againſt a 
purchaſer, and, a fortiori muſt be ſo againſt this purſuer. He 
can in no ſhape be conſidered to have a ſtronger right to 
challenge the lame, than a purchaſer would have had, againſt 
whom, after infeftment, no perſonal deed of the ſeller is good ; 
and your Lordſhips have made a wide diſtinction between the 
caſe of purchaſers and heirs, in queſtions reſpecting tacks of 
a very long endurance, as particularly in the late cafe of Bellad- 
um contra his Majeſty's advocate. 

Now, that your Lordſhips have ſuſtain*d ſuch prorogations 
a3 good, even againſt ſingular ſucceſſors, in caſes leſs favourable 
than the preſent, appears from ſundry deciſions. Thus it was 
found, that tenants having tacks for terms to run, and other 
tacks, the entry whereof to be at the 1ſh of the firſt, may de- 
fend themſclves thereby, altho” the ſetter ſhould ſell the lands 
before the entry of the laſt rack, 7th March 1704, Pyeſton con- 
tra zenants of Duding ſion, obſerved by Lord H addingtor. Again, 
a tack was ſuitain'd againſt a fingular ſucceſſor, altho' it was 
not to commence for two years after the ſaid ſingular ſucceſ- 
ſor's right, becauſe the tackſman was in poſſeſſion by virtue of 
a prior tack, and the new one to commence at its out-run- 
ning, both which were lawfully ſett ab initio, Durie, 20th July 
1622, Mackcarro. In neither of theſe caſes does it appear, that 
the ſecond tack had any expreſs referrence to the firſt, and 
conſequently the tenant's plea was much narrower than the 
defender's. | | | 

The defender ſhall only trouble your Lordſhips with one o- 
ther recent deciſien obſerved by Mr. Edgar, and alſo noticed 
in the Dictionary, which, it is hoped, will entirely ſatisfy your 
Lordſhips on this point. It is the caſe of William Richard om 

octor 
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Doctor William Lindſay, 7th January 1725. Pittullo of Bal- 
houſie in 1705, ſet a tack ot certain lands to George Richard 
the purſuer's father for 19 years. In the 1720, he granted him 
another tack of the ſame lands for other 19 years, to com- 
mence at Martinmas 1724, which was the iſh of the former, and 
in this laſt tack, there was no reference to the firſt, and the rent was 
allo raiſed. In the 1721, Balhonſie ſold the lands to Doctor Lindſay, 
and Richard thereupon brought an action of declarator againſt the 
Doctor, concluding, that the laſt tack, entered into during the 
currency of the former, ſhould be declared good againſt the 
detender notwithſtanding the fale. It was argued for the pur- 
ſuer, that by the act of parliament 1449, tacks are declared real 
burdens on the land, and effectual againſt fiogular ſucceſſors ; 
and that this laſt tack was nothing elſe than a prorogation of 
the firſt, appeared from its being to commence preciſely when 
the former expired. The defender anſwered, that only ſuch 
, tacks were real and effectual againſt ſingular ſucceſſors, upon 
which the tenant was in poſſeſſion of the lands, and that this 
„ hat tack could not be thought a prorogation of the former, as it 
5 had no reference to it, and the tack-duty was different, and 
. that if ſuch new and latent tacks ſhould be ſuſtained againſt pur- 
N * chaſers, they never would be certain of attaining the poſſeſſion 
of their purchaſes. There were other points argued, and ſome 
of them ſeparately ſuſtained relevant to ſupport the tack; but your 
Lordſhips interlocutor was ſpecial as to each; and upe&1 this par- 
ticular point, ſuſtained the declarator as to the ſecond tack, and 
foura the ſame imported a prorogation of the firſt tack ta defend 

againlt a ſtugular ſucceſſor. | | 
This laſt deciſion apparently procceded on narrower grounds 
than the preſent defender's plea, where the queſtion is not as 
o- Joo the validity of a new tack, but of a clear and expreſs pro» 
a rogation of a former tack, current in the granter's time. If 
out ſuch new tack was repeatedly ſuſtained againtt a ſingular ſuc- | 
tra Neeſſor, a fortiori, mult this prorogation be ſupported againſt 
gor Iche purſuer. And your Lord!hips will obſerve, that both in 
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the argument, and . in Richard's caſe, it 
admitted, that an expreſs prorogation is as good as the tacæ 
prorogated, and held from its date to be equally compleateg 
by poſſeſſion, Richard's tack being ſuſtained purely as an im- 

Upon the whole, the defender humbly hopes your Lord. 1 
ſhips will not ſee any ſufficient grounds, either in law or e- 
uiry for enabling the purſuer to deprive him of the fruits of 
his honeſt induſtry, by reducing the rational, onerous, and 
real rights, granted to the defender by the purſuer's immedi 1 
ate predeceſſor ; and that therefore, your Lordſhips will ſuf- 1 
tain the tacks in queſtion, and aſloilzie the defender from 


this proceſs. 
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